
To: Honorawl e Wayor and Counc i 

From: Bob McNatt, City Attorney 

Date: February 21, 1990 

Kenbers 

Subj : Home Occupation Permit For Nail Salon 

A t  the February 7, 1990 Council meeting, a question was raised by Penny 
Gamaza regardiqg Home Occupation Permits f o r  nail  salons. Specif ical l ; ,  
Ms. Gamaza is  i n  the process of purchasing a residence a t  10 N. Central 
S t r e e t  where she would l i k e  t o  operate 'a nai l  salon (doing a r t i f i c i a l  
na i l s ) .  

However, she and the rea l  e s t a t e  broker w i t h  whom she has been working 
have been informed by Community Development Director Jim Schroeder t h a t  i t  
i s  his position t h a t  the na i l  salon is synonymous w i t h  a beauty par lor ,  
and so i s  ineligible f o r  a Home Occupation Permit under  Municipal Code 
Section 17.03.290. T h i s  sect ion spec i f ica l ly  excludes from home 
occupations "c l in ics ,  hospi ta l s ,  barber shops, beauty parlors ,  real e s t a t e  
o f f i ce s ,  and animal  hospitals." 

A t  Council direct ion,  I have  looked in to  the matter and although I am 
sympathetic w i t h  Ms. Gamaza's s i t ua t ion ,  I am forced t o  agree w i t h  Mr. 
Schroeder. 

In analyzing the s i t ua t ion ,  1 noted Business and Professions Code §7321(e) 
which includes manicurino o r  doing na i l s  i n  the def in i t ion  o f  
Hcosmetology.'l 

Further, 3usiness and Professions Code §?380 defines a "cosmetology 
establishment" as any premises where ' I . . .  any branch o f  cosmetology ... i s  
practiced (including apparently,  Iriclnicuring as discussed i n  the previous 
Eusiness and Professions sec t ion)  except f o r  "manicuring as done i n  barber 
shops . . . ' I  The most reasonable interpretat ion of this  sect ion I can draw 
is  t h a t  any premises where manicuring i s  lega l ly  done i s  e i t h e r  a 
"cosmetology establishment" (which appears t o  be synonymous w i t h  "beauty 
parlor") o r  a "barber shop." Both barber shops and beauty parlors  a r e  
excluded uses f o r  Home Occupation Permits under Municipal Code Section 
17.03.290. 

Ws. Gamzza i s  licensed by the S ta te  as a manicurist. 

O f  course, t h i s  i s  my opinion only. Ko case law was found which might 
help us handle the s i t ua t ion .  The Council could choose t o  disagree and  
simply declare t h a t  i n  i t s  opinion, n a i l  salons are not "bes;uty parlors ."  
However, t h a t  could s e t  a bad precedent i f  the Ordinance was viewed as 
being su3ject t o  in te rpre tz t ion  on a case-by-czse b a z i s  without spec i f ic  
guidelines or s tated c r i t e r i s  t o  be used i n  a l l  other cases.  Ordinances 
which are  so loose7y draf ted oF applied 2 s  t o  leave unlimited discret ion 
t o  g r a n t  or deny perriiits a r e  frequently overturned. 
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Although this case may be meritorious, we would be okligated t o  tree; 211 
other applicants the same, which might  be less  desirable i n  future 
s i t u a  ti ons. 

As an aside, I have been told t h a t  by way o f  precedent, a t  least one other 
Home Occupation Permit for  a nail salon exis ts ,  b u t  a check of our records 
f a i l s  t o  confirm t h a t .  

There are three options as I presently see them: 

1) The Council can, as previously mentioned, simply declare t h a t  i t s  
interpretation of "beauty parlor" does not include n a i l  salons. For 
reasons discussed above, neither I nor Jim Schroeder can recommend 
t h a t  approach. 

The Council can modify the Home Occupation Permit Ordinance t o  more 
clearly describe uses and businesses allowed and/or  prohibited under 
Home Occupation Permits. Assuminc Council directs  s t a f f  t o  prepare 
an amended ordinance, t h a t  would require a t  least  2 months t o  become 
effective,  assuming the Council voted t o  a d o p t  the amended 
ordinance. Ms. Gamaza told me t h a t  she was n o t  i n  favor of 
modifying the Ordinance to  allow n a i l  salons generally, because i t  
cou?d allow others t o  r u n  larger operations serving more patron; from 
residences, w i t h  harmful  resul ts  t o  her busine:s. 

3) I t  i s  a t  least  theoretically possible t o  rezone the property t o  such 
designation as commercial-residential (C-I?) which would allow the 
intended use. However, since this  property i s  located i n  the east  
side downzoning area, this  does n o t  appear practical nor feasible .  

O f  these options, modificzrion of t h e  Ordinance seems most practical t o  
me. Althoilah this  wou~ld require some h W k S  t o  complete, i: c o u l d  handle 
th i s  situation and d l so  a?low t he  C i t y  t o  specify by ordinance, Ceriaifi 
requirements now only  treated 2s policy, a s  shown on the f a c e  of the Home 
Occupation Permit i t se l f  (attached). 

I have spoken w i t h  Ks. Gamaza, who d i d  n o t  seem t o  favor- any of the 
specified options. 

City Attorney 

a t  tac hnen t 

cc: Communi ty  DeveloDment C'ireccor 
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h,jME OCCUPATION 
PERMIT DEPARTMENT 

N A E  OF APPLICANT: PH5NE NURSER: 

STREET ADDRESS : Z O ~ ~ I N G :  ( ) a  ( )P-D 

B U S I N E S S  NAT'E: 

DESCRIPTION OF BUSINESS: 

B U S I N E S S  USE OF ADDRESS: ( )OFFICE ONLY ( )OTHER, DESCRIBE 

ESTIMATED NUMBER OF VISITORS PER UEEK: 

B U S I N E S S  WILL 5' ( )PART-TIME ( )FULL-TIME 

A P P L I f W e T  IS: ( )5UNER ( )REETER OF ABOVE L I S T E D  PROPERTY. 

IF A P P L i M T  IS RENTER. TX FOLLOWING "CONSENT OF OWNER" MUST 3E SIGNED BY OWNER: 

I. 
t h e  above a p p l i c a t i o n  ana  a o . h e r e b y  g i v e  my c o n s e n t  to t h e  a p p l i c a n r  for a Home Occupa t ion  
P e r m i t  a t  t h i s  addres s .  

sram PHONE : D h E :  

. omer of t h e  above l i s t e d  p r o p e r t y .  have f a m i l i a r i z e d  myself  wit5 

i ,  t h e  unders igned.  a g r e e  to the f o l l o w i n g  c o n d i t i o n s  for H m ?  Occupat ion P e m i t s .  
proposed hone occupa t ion  w i  1 i : 

The 

1. n o t  be n o r i c e a b l e  from :he e x t e r i o r  o f  :he d w e l l i n g  u n i t ;  
2. n o t  be c z r r i e d  out by p e r s o n s  o t h e r  t h a n  t h o s e  r e s i d i n g  5: t h i s  addres s ;  
3. b e  c l e a r l y  i n c i d e n t a l  co t h e  use of t h e  dwellin! fo r  res iden: iz l  pur?cses and will no: 

change t n e  r e s i d e n z i a i  c h a r a c t e t  o f  the dweilinc; or neiShbornood; 
f,. n o t  have any d i , ? i ay  3r i n v e n t o r y  of c m o d i t i e r  on t h e  prenises: 
5 .  no; s u D s t a n z i a l l y  i n c r e a s e  t n e  v e h i c u l a r  t r a f f i c  i n  :he i m e d i z z e  zrec c f  t h o  d w e i l i ? ;  
6 .  no; fnvo lve  t h e  L'se of more %an one morn i n  t h e  cwe l l i q ;  
7 .  n o t  i n v o i v e  :he use of power-ar<ven eauimnPr,t having e m3tOr 9- m K c r s  of  E C C e  t h e n  l i 2  

horsesmer; 
6: n o t  list the addross of :he home o c c u m t i o n  i n  any adver:;sernenr:: 
5 .  no: u s e  s i c n s  e x c e g t  er. unl'f and building-noun:ed nameDizie no; ixre  :nac :SO s q u z r e  

fee: i n  a r e a  iden::ifyinS the name and home 0ccuva:ion; 
10. n o t  creite a nu i sance  by r e i s o n  of n o i s e ,  odor, am:, v i b r a t i o n .  fumes, smoke, electric2: 

i n t e r f e r e n c e ,  i n c r e a s e d  t r a f f i c ,  o r  o t h e r  c a u s e s ;  
11. n o t  i n v o l v e  t h e  p a r k i n s  of more t han  one v e h i c l e  used  f o r  t h e  hone 0C:upZtiOn and 

per sona l  u s e  (no  heavy- dcty comer:ial  v e h i c l e s  a l l o w e d ) ;  
12. be  t h e  on ly  home oc=tlparion run ou: o f  :he above a d d r e s s ;  2nd 

1 2 .  

I e l s o  underszznc :?.at t h e  homo x:u3zt'Ion is s u b f e c t  :o review by ti:? 5 3 f f  an2 ri?y be 
revoked 2; any :>me ~'301: vic;a:ion o f  2ny of  the aSove s2,ied c 3 n c i t ; c n r .  

D A Y .  SiiNED: I - .  

DkTE !SsiiEC: HOME OCZUPATiOh D E W : ;  tWSE?.: YC 

;IFPROSE5 97: B C G f E X S  y-Et;SE SgUSE;.: 


